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EXECUTIVE SUMMARY

In the United States, unlike other countries, the net prices of medications are generally treated as trade
secrets; with information regarding a drug’s net price amount not readily available in the public domain.
Since the passage of the anti-kickback statute and the establishment of the various safe harbors to

it - including exemptions for drugmaker retrospective price concessions to insurers and pharmacy
benefit managers (PBMs) - the list prices of branded prescription drugs, and the “rebate” payments by
manufacturers to PBMs, have grown substantially!

Numerous inquiries have demonstrated that the difference between list and net price (often referred to
within the industry as the “gross-to-net bubble”) can be significant. Insulins have historically had rebates

in excess of 80% of the drug’s list price.? The best-selling drug of all time, Humira, also has had net prices
that are below half the drug’s list price.®* Similarly, GLP-1s used for diabetes and weight loss treatment have
similar levels of rebating that exceed 40% of the drug’s list price.* So while each drug faces different gross-
to-net realities, it is important to note that a drug’s list price is often not a proxy for its actual net cost -
meaning that patient and plan sponsor payments for medicines based on list prices, and not their actual fully
loaded discounted rate, can be cause significant financial hardship. For those patients and plan sponsors,
maximizing the value of those rebates has proved to be difficult, as health insurers and PBMs have been
found to be deploying a variety of tactics meant to reduce the amount of drugmaker price concessions that
they have to pass on to the end payer.5678

As our firm provides consulting and prescription drug benefit data analytics to a variety of plan sponsors
and regulatory agencies, understanding the cost implications of lost rebates is a critical component of
controlling prescription drug spend for our clients. While recent studies have sought to quantify the costs
of the program to self-insured employers,® this study seeks to demonstrate the costs to Taft-Hartley plans,
also known as multi-employer welfare arrangements (MEWASs), through 340B discount preemption of
manufacturer rebate payments. To quantify these costs, a financial model was created that demonstrated
that the scale of the 340B program potentially reduces plan sponsor rebate collections to a meaningful
degree. Based upon the model constructed, 340B increases drug spending of TH plans by 4.7%, assuming
15% of brand claims are filled with 340B priced products that do not produce a rebate (Figure 1).

Figure 1: Modeled Impact of 340B Prevalence on Avg. Net Cost Per Claim
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These cost risks to plan sponsors like Taft-Hartley plans increase as the size and scope of the 340B program
grows over time. Most recent data from the U.S. Health Resources & Services Administration (HRSA) reveals
that drug expenditures incurred through the 340B program eclipsed $66 billion in 2023, which is a year-
over-year growth rate of 24%. As the 340B program continues to expand, patients and plan sponsors are
left with increasing pressure to shoulder the costs of that growth. Specifically for Taft-Hartley plans, who
maintain fiduciary obligations to their plan members, there is a compelling need to grapple with the financial
burdens that the program can present in order to maximize the value they offer to their beneficiaries.

INTRODUCTION

Healthcare in the United States operates through a complex, fragmented system of plan sponsors, with
private insurance covering 65% of the population. Employer-based plans are the most common source

of funding for healthcare benefits, followed by government programs of Medicare and Medicaid (Figure
3).° However, employer-based plans vary significantly, influenced by geographic, employee, and industry-
specific factors. This diversity also extends to union-sponsored plans, particularly Taft-Hartley plans, which
play a crucial role in providing healthcare and pension benefits for millions of workers across industries like
construction, manufacturing, and transportation.”

Figure 3: Prevalence of Health Insurance Coverage, 2023
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TAFT-HARTLEY

One of the potential sponsors of employer-based healthcare coverage is through participation in a union.
Taft-Hartley plans, also known as multi-employer pension plans, multi-employer welfare arrangement
(MEWA), or simply “multis,” are union-driven, collectively bargained agreements that provide benefits to
enrollees. A Taft-Hartley plan allows workers in the same industry, but with different employers, to share
health and pension benefits collectively. These plans offer unigue advantages, such as benefit portability
across employers, making them invaluable for industries with high employee turnover or individuals
employed by multiple employers.”®

Managed by a board of trustees that represents, in equal parts, both labor and management, these plans are
subject to Employee Retirement Income Security Act (ERISA) regulations, ensuring fiduciary responsibility
and financial oversight. In other words, Taft-Hartley plans are tasked with managing the plan and investing
its funds to protect and deliver the benefits promised to workers and their families.”® This often comprises
providing healthcare coverage, inclusive of prescription drug benefits. According to industry research, Taft-
Hartley plans are facing rising health care and pharmacy costs within their plans, with 41% of plans requiring
union members to share 11-20% of pharmacy costs.”®

Often, one of the ways that drug prices are managed within health plans is through negotiating prescription
drug rebates with drug manufacturers. Although brand drugs make up the majority of plan drug costs,

they are often associated with significant rebates. In 2023, it was estimated that the total value of drug
manufacturer price concessions and reductions was $334 billion (out of $722.5 billion).””'® When a large
percentage of brand drug pricing is potentially offset by a rebate, those concessions can be vital to the
financial health of a plan’s benefit. The available evidence suggests that employers typically use rebates to
offset overall healthcare costs and reduce general premiums, rather than reduce the out-of-pocket prices
paid by the patients whose prescriptions generated the rebate funds.®2° Unsurprisingly, given the scale

of their financial impact, plan sponsors often ascribe high importance to those rebate guarantees when
selecting prescription drug coverage options.?

Recent evidence has demonstrated that the 340B program can have a material impact on plan sponsor
rebate collections.?? This is because the 340B program relies upon payments from various health plan
sources (e.g., Medicare and private health plans). Through purchasing drugs at low costs (i.e., 340B
discounted price), a covered entity (i.e., those groups able to acquire drugs at 340B discounted prices) can
generate revenues based upon the difference between their suppressed acquisition cost of the drug and

the sale price of the medication to plan sponsors. However, because contracts between drug manufacturers,
PBMs, and plan sponsors generally preclude the provision of a rebate if the claim was purchased at the 340B
discounted price (i.e., duplicate discount prohibition), the 340B discount can displace the rebate, resulting

in higher net costs to plan sponsors (due to those claims not generating a rebate that otherwise would have
but for the presence of the 340B program).2324



340B PROGRAM

Because the 340B program provides discounted pricing on drug purchases, Congress effectively created

a complex subsidy for 340B covered entities. Drug manufacturers are the first party responsible for
subsidizing covered entities. Via the 340B program, covered entities are able to purchase drug inventory

at a significant reduction in cost, beyond what they would otherwise negotiate in the typical commercial
marketplace. According to the U.S. Health Resources and Services Administration (HRSA), which is
responsible for administering the 340B program, enrolled hospitals and other covered entities can achieve
average savings of 25% to 50% in pharmaceutical purchases.?®> However, these averages can conceal savings
of nearly 100% on select pharmaceuticals secured at 340B “penny pricing.”?® After securing low-cost
inventory, covered entities rely upon the second source of their subsidy — insured individuals — to generate
funding on these discounted drug purchases. This funding (i.e., the profit between sale price and actual
purchase price) is intended to enable covered entities to deliver care to the uninsured or underinsured.

A critical challenge for plan sponsors is the interaction between manufacturer rebates and 340B discounts.
Contracts provide that drug manufacturers will give rebates in exchange for favorable coverage of their
medication within the plan benefit design.?” Rebates, in turn, lower the net cost of prescription drugs
beyond what they would be without the rebate. The 340B discounts and the traditional rebates can both

be substantial in size and are not intended to be paid on the same prescriptions (a scenario known as a
duplicate discount). The law that created the 340B program contains provisions to prevent drugs purchased
at a 340B discount from claiming Medicaid rebates.?® Drug manufacturers have generally applied the same
principle (i.e., duplicate discount prohibitions) in their rebate contracts with other non-Medicaid sources of
healthcare coverage (Figure 4).2°3°

Figure 4: Rebate Ineligible Claims, CVS & Eli Lilly Rebate Contract®

a) Ineligible Claims. Claims dispensed by Indian Health Services pharmacies, claims dispensed by
Veteran’s Administration pharmacies, and claims submitted by a 340B Covered Entity, subject to a rebate or
discount from Lilly pursuant to the Public Health Service 340B Drug Pricing Program are not eligible for Rebates,

Because 340B discounts and traditional rebates are applied at different points in the supply chain, duplicate
discounts are generally ‘prevented’ via denied rebates (as the sale to the provider has already been made
before the plan request for rebate is made).3? As demonstrated in Figure 5, plan sponsors are generally
aware of the 340B rebate preemption via language in their pharmacy benefit contracts.*®



Figure 5: Rebate Guarantee Exclusions3®*
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To be clear, the statute governing 340B provides discounted pricing on drug purchases. As a result, the
340B price is generally achieved before the rebate would be paid to the plan sponsor. This means that the
drug manufacturer generally disputes or doesn’t pay invoice rebate requests on claims that were already
purchased at a 340B discount. In some ways, the issue would appear to be a practical consideration, as
manufacturers cannot “unsell’ the product to the covered entity (i.e., the medication was already purchased
and dispensed to the patient), but they can forgo paying the rebate when requested (according to their
contract terms).

Given that healthcare premiums continue to rise, and given the public efforts of unions to secure healthcare
benefits for their members as part of their collective bargaining efforts, our study seeks to understand the
role that 340B purchases may play in increasing net drug costs to Taft-Hartley plans.3>36



CONSTRUCTION SPENDING

) ) Figure 2. Annual Construction Spending (in $ billions),
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of 340B purchases on net drug

prices for Taft-Hartley plans, we

need payment and utilization Federal Supply Schedule (FSS) Prices

data alongside rebate and 340B
All direct federal purchasers (i.e., federal agencies) can

access prices listed on the Federal Supply Schedule (FSS).
These prices are negotiated between the Department of
Veterans Affairs (VA), representing all federal purchasers,
and drug manufacturers. The FSS ensures that federal
buyers can purchase brand-name drugs at prices equal to
or lower than those offered to a manufacturer’s most-
favored commercial customers.

prevalence estimates. We relied
upon a data set of 44 private plan
sponsors, representing $993 million
in gross drug expenditures over
approximately 450,000 claims in
2023. Claims data was differentiated
into brand and generic claims.
Brand prescription expenditures
represented 89% of the $993 million
gross plan expenses and 18% of

the prescription volume. Generic
claims were assumed to produce no
rebates. Rebates for brand claims
were estimated based upon the Federal Supply Schedule (FSS) pricing benchmark.?” 38 The assumed rebate
was the difference between the Wholesale Acquisition Cost (WAC) price and the FSS pricing benchmark
for the national drug code (NDC) on the claim.? Pass-through of rebates was estimated to be at 100% based
upon PBM testimony on rebate pass through and survey data.3?40b

The prevalence of 340B claims was estimated to be 20% based upon estimates of 340B sales and 340B
conversion for branded self-administered products.*' As we are studying the role of 340B sales against
traditional plan rebates, no consideration was given to the impact on generic claims.

A financial model was built to describe the role of 340B claims within the health plan data. Factors in the
model included 340B claim presence, assumed manufacturer rebates for branded medications, and rebates
lost due to products purchased at a 340B discount price. We assumed manufacturer rebates were paid on
non-340B-eligible drugs only (i.e., no duplicate discounts).

3 To the extent that public information regarding commercial rebates was available, such as for insulin products, the FSS estimate of
commercial rebates appeared accurate.

b While it does not appear any the Big 3 PBMs has stated 100% of all client rebates are 100% passed through, the purpose of this study
is not to evaluate the role of withheld PBM rebates; so an assumption of 100% pass through avoids potentially confounding variables.
Nevertheless, it should be acknowledged that surveys, such as those conducted by the Kaiser Family Foundation (KFF), provide
countervailing evidence that rebates are 100% passed through.



ANALYSIS

Within the data analyzed, the average cost per claim within the data set is $220 per paid claim. The average
drug cost per paid brand claim is $1,111, whereas the average cost per paid generic claim is $31. The average
rebate per brand claim is assumed to be $285 (25% discount off WAC list price for the collective brand
prescriptions within the model).

The financial model is perhaps easiest to understand at its extremes. In the absence of 340B claims

(which means every brand claim would be eligible for its corresponding rebate), net plan expenditures are
anticipated to be $170 per claim (23% reduction in plan expenditures from the gross price before rebates;
i.e., $220). This experience, within the data, is a function of the drug mix, the brand-to-generic ratio, and the
prevailing prescription drug payment rates and rebates for the dispensed medications. Additional factors like
health status, age, socioeconomic status, and geographic considerations can also play a role in driving these
figures, but they are outside the scope of the model.

In the presence of 100% of brand claims being 340B (which means every brand claim would be ineligible
for traditional rebates), net plan expenditures would be $220; equal to the average cost per claim within the
data set. When 25% (or more depending upon the therapy) of the collective brand drug list price is returned
to plan sponsors via a rebate, failure to collect the retrospective price concession can dramatically increase
plan expenses.

It is unlikely that any plan sponsor would have 100% of its claims dispensed by 340B providers; however, it is
also unlikely that any plan sponsor would get 100% of brand claims rebated given the presence and growth
of the 340B program.*? Rather, some level of 340B penetration occurs, resulting in lost rebates and increases
to plan sponsors’ net drug expenditures.

Available estimates have our model presume that 15% of eligible brand claims will not produce a rebate

due to the presence of 340B providers (and those providers’ purchase discounts pre-empting the plan
sponsor from receiving a rebate). Under these conditions for plan sponsors, the net price per claim is
estimated at $178 (compared to the $220 price without rebates or the $170 per claim if all eligible claims
produced a rebate). This level of rebating would appear in-line with estimates of private health plan sponsor
experience.*

¢ The rebate is a slightly lower portion of brand claim expenditures due to a slight discount to WAC being recognized as total brand
amount paid per claim.



Figure 6: Modeled Impact of 340B Prevalence on Avg Net Cost per Claim
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While Figure 6 provides the aggregate per claim impact, Figure 7 below provides the impact per brand
claim. Rebates are produced on branded claims; however, the majority of claims (approximately 90%) are
dispensed as generic drugs (which do not generate payer rebates). As a result, Figure 7 will show a greater
impact on the reduction for the subset of claims most likely to be impacted by 340B (i.e., brands).

Figure 7: Modeled Impact per Brand Claim
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Given that the model is directionally dependent upon the amount of rebates assumed to be foreclosed from
plans due to the 340B program, it is possible to graph the proportional impact to net claim cost relative

to the prevalence of 340B claims. As can be seen in Figure 8 below, the more claims that are 340B (as a
percentage), the lower the plan rebates will be:

Figure 8: Impact of 340B Claim Prevalence on Net Claim Costs
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Figure 8 can allow for additional analysis of the potential growth or contraction of the 340B program. With
estimated year-over-year growth of approximately 16%, we can use Figure 8 to evaluate what the impact
was likely 5 years ago as well as what it’ll likely look like in 5 years (Figure 9).%4

Figure 9: Estimated Impact +/- 5 years
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DISCUSSION

Prescription drug prices in the United States are unlike prescription drug prices abroad. Drug manufacturers
set the list price (i.e., wholesale acquisition cost, or WAC) of the drugs they sell to wholesalers and other
large purchasers. Because of exemptions from federal anti-kickback laws, manufacturers also retrospectively
pay government programs (Medicaid, Medicare, etc.) and pharmacy benefit managers (PBMs) or other
entities in the drug supply chain, rebates (or other forms of price concessions) that meet certain volume-
based or market-share criteria. The price resulting from the difference between the drug’s list price and all
forms of drugmaker price concessions (rebates, fees, etc.) for that drug is often referred to as the drug’s “net
price,”

In the United States, unlike other countries, the net prices of medications are generally treated as trade
secrets, with information regarding a drug’s net amount not readily available in the public domain. Since

the passage of the anti-kickback statute and the establishment of the various safe harbors - including
exemptions for drugmaker retrospective price concessions to insurers and pharmacy benefit managers
(PBMs) the list prices of branded prescription drugs, and the “rebate” payments by manufacturers to PBMs -
have grown substantially.*®

Numerous inquiries have demonstrated that the difference between list and net price (often referred to
within the industry as the “gross-to-net bubble”) can be significant. Insulins have historically had rebates

in excess of 80% of the drug’s list price.*®* The best-selling drug of all time, Humira, also has had net prices
that are below half the drug’s list price.*” Similarly, GLP-1s used for diabetes and weight loss treatment

have similar levels of rebating that exceed 40% of the drug’s list price.*® So while each drug faces different
gross-to-net realities, it is important to note that a drug’s list price is often not a proxy for its actual net cost
- meaning that patient and plan sponsor payments for medicines based on list prices, and not their actual
fully loaded discounted rate, can cause significant financial hardship. For those patients and plan sponsors,
maximizing the value of those rebates has proved to be difficult, as health insurers and PBMs have been
found to be deploying a variety of tactics meant to reduce the amount of drugmaker price concessions that
they have to pass on to the end payer.4? 505152

When 50% or more of the drug’s value is potentially returned to plan sponsors in the form of a rebate or
other mechanism of discounting, practices that would impede the flow of price concessions, without a
corresponding drop in the list price, would be harmful to payers of prescription drugs that currently receive
and rely upon those rebates. While health insurers, PBMs, and other layers of the drug channel are receiving
ample scrutiny for the practices used to withhold rebates from plan sponsors, one of the largest programs
that can impede manufacturer prescription drug rebates from flowing through to the end payer is the 340B
program.> This program was created to drive best-in-class medicine discounts to provider groups rather
than purchasers, with the premise that those provider-driven discounts could be used to buoy the healthcare
services they offer to those who otherwise would not be able to afford them.>*

While there is debate on whether all qualified providers are using these discounts as intended, regardless,
340B discounts can be sufficiently large (see “penny price” drugs) that it would be of negative value to
provide 340B discounts on drug purchases and commercial rebates; thus, manufacturers contract in a way
that precludes themselves from both providing a 340B purchase discount and a retrospective rebate to plan
sponsors (a practice referred to as “duplicate discount” prohibitions). To put it plainly, if a drug company



has given a best-in-class discount to a 340B provider - discounts that can be as large as 99% off the drug’s
list price - that drug company won’t offer another payment to commercial plans for that same already-
discounted claim. This leaves the patient and plan sponsor in the financial quandary of having to pay for
increasingly expensive medicines based on their inflated gross prices without any rebate offsets.

The structure of drug manufacturer-to-PBM rebate contracts can create financial incentives for PBMs to
favor drugs with higher rebates which, in turn, can increase utilization of these higher-cost drugs.>> ¢

It stands to reason that 340B covered entities—benefiting from discounts on drugs they purchase but
reimbursed at higher rates—have similar incentives to prescribe medications with larger spreads between
acquisition price relative to sale price.>” In a manner similar to the manufacture-to-rebate contract, 340B
covered entities financial incentives can result in cost inflation for patients, due to copays and coinsurance
tied to higher list prices. As way of example, one of the medications historically associated with significant
patient affordability issues were insulin products; however, Novo Nordisk has identified that their insulin
products were available to 340B covered entities for a penny.>®%° 9 This means that providers potentially
had access to penny-priced insulin that patients were unaware of or could not access at low prices. In
response to the dynamics of drug list prices, rebates, and 340B price concessions, calls for regulatory reform
have emerged. Advocates raise potential policy changes such as eliminating rebate structures, enhancing
transparency in drug pricing, or requiring rebates to be passed directly to patients at the point of sale to
alleviate their financial burden.

A financial model was created that demonstrated that the scale of the 340B program potentially reduces
plan sponsor rebate collections. Without any 340B claims overlapping manufacturer rebate payments to
plan sponsors, the plan sponsor’s net price would be 5% lower.

These cost risks to plan sponsors like Taft-Hartley plans increase as the size and scope of the 340B program
grows over time. Most recent data from the U.S. Health Resources & Services Administration (HRSA) reveals
that drug expenditures incurred through the 340B program eclipsed $66 billion in 2023, which is a year-
over-year growth rate of 24%. As the 340B program continues to expand, patients and plan sponsors are
left with increasing pressure to shoulder the costs of that growth. Specifically for Taft-Hartley plans, who
maintain fiduciary obligations to their plan members, there is a compelling need to grapple with the financial
burdens that the program can present in order to maximize the value they offer to their beneficiaries.

4 340B penny pricing refers to a practice where manufacturers sell certain outpatient drugs to covered entities at a nominal cost of
one penny per unit. This occurs when drug price increases would otherwise push the required 340B discount so high that it would
essentially bring the drug’s price to zero, so a price of $0.01 is set instead.
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LIMITATIONS

There are several limitations to fully understanding the impact of manufacturer rebates and other related
concessions on drug pricing and utilization. First, the actual rebates provided by manufacturers are often
unknown, making it difficult to gauge their effect on drug selection and costs. We know that not all brand
drugs produce the same level of rebates, which means that our model may overestimate or underestimate
rebate production, and thus, the corresponding impact to net drug prices, may be overestimated or
underestimated.

Additionally, there is uncertainty around the extent to which these rebates are passed through, either by

the PBM or directly to plan members, such as through point-of-sale rebates that could lower out-of-pocket
costs. This lack of transparency hinders the ability to assess the true role rebates play in drug pricing,
utilization, and net prices. It is documented that patient cost sharing amounts have a role in influencing
prescription dispensing, and therefore, if plans share rebates at the point-of-sale with patients, the utilization
patterns of high-rebate drugs may change in meaningful ways not specifically addressed within this study.®®
As the majority of plans are not believed to share point-of-sale rebates, this limitation should generally not
be applicable to most plans.®

PBM contracts often include minimum rebate guarantees per brand drug claim, which are designed to
protect the value of rebate revenue to plan sponsors. These guarantees can be highly differentiated between
PBMs and plans (for example, a plan may receive rebate offers fromm PBMs that are several hundreds of
dollars different in scale per brand claim depending upon PBM, channel and other characteristics).®? This
variability makes it challenging to determine how these guarantees might influence drug selection, rebate
structures, and the impact on net drug spending. As we are assuming 100% rebate pass through, the

impact of this limitation should be minimal given that the full value of rebates should generally exceed the
contracted rebate minimumes.

The model assumes an equitable distribution of brand drug claims that are dispensed by 340B providers.
However, the data demonstrates that the top 20 brand claims (by active ingredient) are responsible for 57%
of the estimated rebates. If 340B claims are modeled to selectively come from these claims alone (possibly
through self-selection by 340B providers based upon their financial incentives), then the impact to plan
sponsors would be greater than what we modeled. It is documented that some claims, like insulin, have had
historic ‘penny prices’ for 340B providers, while at the same time, it has been estimated that insulin rebates
represented approximately 10% of all rebate collections.?3¢* The incentive for 340B providers to selectively
dispense medications they got for free may conflict with select drugs that have an outsized impact on
commercial net prices.

These factors collectively obscure a clear understanding of rebate dynamics in the pharmaceutical supply
chain.
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